
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4 
SAM NUNN 

ATIANTAFEDERALtnNTER 
61lURSYTH STREET 

ATI..ANTA OEORGIAJ(30)·8%O 

CERTI~lED MAIL 
RETIJRN RECEIPT REQUESTED 

Mr. Kevin Cook 
Superintendent Environment 
NyTstar Clark.wille Inc. 
1800 Zinc Plant Road 
Clarksville, Tennessee 37041 

SUBJECT, 	 Ny,,!ar Clark.sville, Inc. 
Ccnsent Agreement and Fin.1 Order 
Docket No. EPCRA-04-2011-2006(b) 

Dear Mr. Cook: 

Enclosed please find an executed copy of the Consent Agreement and Final Order 
(CAFO) that resolves the Emergency Planning and Community Right-to-Know Act of 1986 
(EPCRA) matter (Docket No. EPCRA·04-2011-2006(b» invoh1ns Nyrstar Clarksville, Inc. 
The CAFO was filed with the Regional Hearing Clerk, as required by 40 C.F.R. Part 22 and 
became effective on the date of the filing. 

Also enclosed. please find a copy of the "Notice of Securities and Exchange Commission 
Registrants~ Duty to Disclose Environmental LegaJ Proceedings," This document puts you on 
notice of your potential duty to disclose to the Security and Exchange Commission (SEC) any 
environmental enforcement actions taken by the Environmental Protection Agency (EPA), If 
you have any questions with regards to the SEC's environmental disclosure requirements, you 
may refer to the contact phone number at the bottom of the SEC Notice. 

Ifynu have any questions, please 0.11 Mr. Vinson Poole at (404) 562-9186. 

Sincerely, 

(,v6~~
l~ 

Caron B. Falconer, Chief 
EPCRA Enforcement Section 

Enclosure.~ 

Internet AddI\1l6$ (URL) * hltp;:Iv.ww.ep.a.gov 


~ycjable ~ Pl1I:\tcc willl YegQuwie OK Basea lriks 00 Recye,eoj Pap9t (Mlrlmvm 3U% Pomecnsumel) 
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UNITED STATES ENVIRONMENTAL PROTECflON AGENCY 

REGION 4 


- -, , :: ,IN THE MATTER OF 	 ) --' 

) , I ,-,
Nyrstar Clarksville Inc. 	 ) !)OCket Kumber: CERCLA-04-2011,2006(b) 

) 	 , %'­
" 

Respondent. ) 	 0 
, 

c·, 
,-" 

CONSENT AGREEMENT AND FINAL ORDER 

1. Natur~ of the Action 

1. This is a civil penalty proceeding pursuant to Section 109 of the Comprehensive 
Environmental Response. Compensation. and Liability Act (CERCLA), as amended, 42 U.s.C. 
§ 9609 and pursuant to the Consolidated Rules of Practice Governing Administrative Assessment 
ofCivil Penalties, and the Revocationfrermlnation Of Suspension of Permits (Consoljdatcd 
Rules), codified at 40 C.F.R Parl 22. Complainant is the Director of the Air. Pesticides and 
Toxks Management Division, Region 4, United States environmental Prolec·lion Agency (EPA). 
Respondent is Nyrstar Clarksville Inc. 

2, Complainant and Respondent have conferred for the purpose of settlement 
pu",uant to 40 C.F.R. § 22_1R(b) and desire to resolve this matter and seHk the allegations 
described herein without a formal hearing. Therefore. without the taking ofany evidence or 
tC':)timony, the making ofany argument. or the adjudication ofany issue in this matter, and in 
accordance with 40 CER_ § 22.13(b) and 22.18(b), this Consent Agreement and Final Order 
(CAFO) willsimultalloously commence and conclude this mattl.~, 

n. Preliminary Statems;nts 

3. The authority to take action under Sectioll IV9 ofCERCLA. 421J$_C. § 9609 is 
vested in the Administrator ofEPA. The Administrator of EPA hfL,,\ delegated this authority 
under CERCLA to the Regional Administrators by EPA Delegation 14·31 datCd May 11. 1994. 
The Regional Administrator, Region 4, has :redelegated to the Director, Air, Pesticides and 
Toxlcs Management Division. the authority under CERCLA by EPA Region 4 Delegation t4~3 t 
dated March 8, 1999. and updated August 6, 2004, Pursuant to these delegations, the Director of 
the Air. Pesticides and Toxics Management Dhri~lon has the authority to commence an 
enforcement actlon as the Complainant in this matter. 

4. Respondent, Nyrstnr Clarksville Inc .• does bmliness in the State of Tennessee. 

5. Respondent is a "person" us defined in Sectiun 101(21) ofCERCLA, 42 U.s.C. 
§ 9601(21)_ 



6. Respondent ha.~ a "facility" as that term is detined oy Section 101(9) ofCERCLA, 
42 U,S.c, § 9601(9). 

7. Respondent's facility is located at 1800 Zinc Plant Road, Clarksville, Tennessee. 

8, Responuent is Wl "ovmer or operatorn of the facility a5 that term is defined by 
Section 101 (20)(A) ofCERCT.A, 42 C.S.C. § 9601(20)(A). 

IlL EPA's Allegation of Violation 

9. Section I 02(a) ofCERCLA, 42 U.S.C. § 9602(a), required the Administrator of 
EPA to publish a lise of substances designated as hazardous substances which, when released 
into tile environment. may pre~nt substantial danger to public health or welfare or the 
environment and to promulgate regulations establishing the quantity ofany hazardous substance 
lhe release of which was required to be reported under Section I03(a} ofCERCLA, 42 U,S,C, 
§ 9603(a), EPA has published and amended such a list. including the corresponding reportable, 
quantities (RQ) for those suhstances. This list initially published on April 4, 1985 (50 Ped. ReK 
13474) and is periodically amendment', is codified at 40 C.F.R. Part 302. 

10. Section 103(a) orCERCLA, 42 U.S.C. § 9603(0), and the regulations lound at 
40 C,F.R. § 302.6, require a person in charge of a faciHly ur vessel. as soon as he or she has 
knowledge (If a release ofa hazardous substance from such facility or vessel in an amount equal 
to, or greater than the RQ, to imrnediatciy notify the National Response Center (NRC), 

11. Respondent \:vas in charge of the facility during the relevant period described 
below. 

12. Cadmimu is a "hazardous substance" as that term is defined by Section 1 0 I (14) 
ofCERCLA,42 U.S.C. § 9601(14), with an RQ of 10 pounds, as specified in 40 c'F.R. § 302.4. 

13, On October 25,2009. Respondent had n release ofcadmium above the RQ at the 
facility. 

14, EPA alleges that Respondent violated the notification requirements of Section 
103(0) ofCERCLA, 42 U.S.c. § 9603(.), hy failing to immediately notify the !-iRC as soon as 
Respondent had knowledge of the release of cadmium in an amount equal to or greater than its 
RQ at Respondent's facility and is therefore subject to the assessment of penalties under Section 
109 ofCERCLA. 42 t:.S.C. § 9609. 

15. Pursuant to Section 109 ofCERCLA, 42 U.S.C. § 9609, and 40 C.F.R. Part 19, 
EPA may assess a penalty not to exceed $37,500 for each violation ofSection l03(a) of 
CERCLA, 42 U.S.C. § 9603(a), that occurred aller January 12.2009. Each day a violation of 
Section 103 continues constitutes a separate v10lalion. Civil pcnaltjes under Secti.on 109 of 
CERCLA,42 C .S.C. § 9609. may be assessed by an Administrative Order. 
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IV, Consent Agreement 

16. Por the purposes of this CAFO, Respondent admits the jurisdictional allegations 
set out above but neither admits nor denies the factual allegatiom; set out above. 

17. Respondent waives any right to contest the aUegdtioffi) and ilS right to appeal the 
proposed fmal order accompanying the Consent Agreement. 

18. Respom.lcnt consents to the assessment ofand agrees to pay the civil penalty as 
set forth in this CAFO. 

19. Respondent agrees to cnmplete the Supplemental Enviromnental Project (SEP) set 
forth in this CAPO. 

20. Respondent c~'1i.ifjes that as of the date of its execution of this CAFO, it is in 
compliance with ul1 relevant requirements ofCERCLA. 

21. Compl1ance with the CAFO shall resolve the allegations ofviolations contained 
herein, l1lis CAFO ~hall not olht..'Twise alTect any liability of Respondent to the United States 
other than as expressed herein. Neither EPA nor Complainant waives any right to bring an 
enlbn.:t.'1J1ent action againtit RersponJent for violation of any federal or statc statutc) regulation or 
permit, to initiate an action for imminent and substantial endangennent, or to pursue criminal 
eniufceme.nL 

22. Complainant and Re~ponJent agree to settle this matter by their execution of this 
CAFG. The parties agree that the settlement of this matter is in the public interest and that this 
CAFO is consistent with the applicable re.quirements of CERCLA. 

V. Final Order 

23. Respondent shall pay a civil penalty ofTEN THOUSA:-lD EIGHT HUNDRED 
FORry FIVE DOLLARS ($10,845) for the CERCLA vioia<ion which shall be paid ",thin thirty 
(30) days oflhe effective date oflhis CAFO. 

24. Respondent shall pay lbe CERCLA civil penalty by forwarding a c.ashier's or 
certified check, payable to "EPA Hazardous Substance Superfund" 10 one oftbe following 
addresses: 

BY MAIL BY OVERNIGHT 
C .8. Environmental Protection Agency U.s. Bank 
Superfund Payments Attention: Namlie Peurson (314) 418-4087 
Cincinnati Finance Center 1005 Convention Plaza 
P.O. Box 979076 ""rail Station SL-MO-C2GL 

Sl. Louis, Missouri 63197-9000 Sl. Louis, Missouri 63101 


The check shall reference on its face the name and the Docket Number ofthc CAFO, 
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25. At the time ofpayment. RC~pOndenl shall send a separate copy of the check, and a 
\""TItren statement that payment has been made in accordance with this CAFO, to the following 
persons at the following addresses: 

Regional Hearing Clerk 
U,S, EPA, Region 4 
61 F<l!syth Street, S,W, 
Atlanta, GA 30303 

Vinson Poole 
U,S, EPA, Region 4 
Air, Pestiddes & Toxies .r...lanagemcnt Division 
61 Forsyth Street, S,W, 
Atlanta, GA 30303 

Saundi Wilson 
Office orEnvironmental Accountability 
15$, EPA, Region 4 
61 Forsyth Street, S,W, 
Atlanta, GA 30303 

26. For the purposes of state and federal income taxes, Respondent shall not be 
entitled, and agrees not to attempt, to claim a deduction for any civil penalty payment made 
pursuanl to this CAFO. Any attempt by Respondent to dedoel any such payment'i shall 
constitute a violatioJl of this CAFO. 

27. Respondent shall undertake and complete. in accordance with the approved SEll 
in this matter, the following pollution reduction project within 60 days of the elfective date of 
tills CAFO. Cash donations shall not be used to satisfy the terms and conditions ofthis CAPO. 
Respondent shall expend not less than EIGHT THOUSAND TWEJ>;TY FDUR DOLLARS 
($8,024) for the installation of a wireless flow meter system at the discharge end (lfthe pipeline 
that conveys ceJl slurry from the Cell House to the Leach P1aut for reproct;$Sing. to detect Joss of 
flow due to potential pipeline failure. The How meter system shall cot'l:.ist of: a) One lnvcnsys! 
Foxboro brand lIA Serie, Magnetic Flow Transmitter, ModelIMT25-PEATBION-lill; b) One 
lnvt:nSys I Foxboro brand Magnetic Flowtube, Model 9303A-SlBA-PHJ-G"\!; c) One PHO 
2867021 receiver set; d) One PilO 293S&4l) power supply; and e) Miscellaneous electrical 
equipment as needed to complete the installation. 

28. Respondent agrees that EPA may conduct an inspection at any time in order to 
confirm that the SEP is being undertaken in confonnlty with the representations made herein. 

29. No later than thirty (30) calendar days aftet the completion of the project; 
Respondent shall submit to EPA a SEP CompJerion Report, The Report shall be sent to the 

4 




EPCRi\ Enforcement Section, to the attention ofVin.wTI Poole, at the addrc-,ss provided above. 
The Repon shall include the following: 

(a) an affidavit fl'Om an authorized company official, attesting that the SF.P 

has been completed or explaining In detail all)' failure to complete it: and 


(b) copies ofappropriatc documentation, including invoiceii and receipts, 

showing a total amount of EIGHT THOUSAND TWENTY FOUR DOLLARS ($8,024), 

or greater, was spent on the SEP described in paragraph 27. 


Upon request, Respondent shall scnd EPA any additional documentation reque::;ted by EPA. 

30, Respondent certitlcs that, as of the date this CAFO is signed. it is nol required to 
perform any part of the SEP by any federal, state or local law, regulation, pemlit or order, Or by 
any agreement or grant Respondent further I;crtifies that, as of this date. it has not received and 
is not negotiating to receive, credit for any part of the SEP in any other enforcement action of 
any kind, 

31. Any public statement, ordl or written, by Respondent making any reference to the 
SEP .hall include the following language: 

''This project was undertaken in connection with the settlement of an enfurcement action 
taken by the U,S, Environmental Protection Agency for violation ofSectioJl 103 of the 
Comprehensive Environmental Response, Compensation and LiabilHy Act." 

32. IfRespondent fails to timely and fully complete any pan oftb. SEP, including 
failing to spend the minimum amount of EIGHT TIIOUSAND TWEI'iTY FOUR DOLLARS 
($8,024) fur the SEP, Respondent shall pay to the t:nited States a stipulated pellillly of the 
difference between S17~.264 aud the initial cash penalty paid to the U.S. Treasury, 

For purposes of this paragraph, whether Respondent has fully and timely completed the SEP and 
whether Respondent made a good faith effort to do SO shall be in the sole discretion ofEPA. 

33. IfRespondent fails to timely submit a SEP Completion Report as required by this 
CAFO, Respondent shall pay to the United States a stipulated penalty of$l 00 for each calendar 
day the report is late. 

34. Respondent shaH pay any stipulated penalties that accrue under this CAFO within 
15 calendar days of the re<:eipt by Respondent of writtL~n demand from EPA for such penalties, 

Such penalties shall be paid ill accordance with the procedures set fortb above for the pa}ment of 
the civil pellillty. 

35. For Federal Income Tax purposes. Respondent agrees that it will neither capitalize 
into inventory or basis nor deduct any cOstS or expenditures incurred in performing: the SEP. 
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36. Pursuant to 31 U's.c' § 3717, EPA is entitled to assess interest and penalties on 
debts owed to the United States and a charge to cover the cost of processing and handling a 
delinquent claim. lnter~t will therefore begin to accrue on the civil penalty from the effective 
dale of this CAFO if the penalty is not paid by tl,e dale required. Interest will be asse&5ed at thc 
rille established by the Secretary ofTreasury pursuant to 31 U.S.C. § 3717. A charge will be 
assessed to cover the costs of debt collection, including processing and handling costs and 
attorney fees. In addition, a ptmalty charge will be assessed on any portion of the debt that 
remains delinquent more than ninety (90) days after payment is due. 

37. Complainant and Respondent shall bear their own costs and attorney fees in tills 
matter. 

38. This CAFO shall be binding upon the Respondent, its successors, and assigns, 

39. The foHowing hllHvidual represents EPA in this matter and is authorized to 
receive service tor EP;\ in thi}; proceeding: 

Caron H. F akoner 
U.S. EPA. Rgion 4 
Alr Pesticides & Toxics Management Division 
61 Forsyth Street, S.W. 
Atlanta. GA 30303 
(404) 562-8451 

40. Each undersigned representatjve of the parties to this CAFO certlfies that he Of 

she is rully authorized by the party represented 10 cntcr into this CAFO and legally bind that 
party to it. 

THIS SECTION INTENTIALL Y LEFT BLANK 
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VI. Effective Oat<; 

41. The eJTee\ive date of this CAFO shall be the date on which the CAFO is filed with 
the Regional Hearing Clerk, 

AGREED AND CONSENTED TO: 

Nyrstar Clarksville Inc. 

By: _~~ .""=",,,~=___ (Sjgnature) Date: Ill.~ .• " 


Nrunc: -f~....... \---W~c....,~","ml. ___ (Typed or Printed) 


Title: _..::::,--''--l......''''''''I'-!:::l''''''''f-m~_(Typed or Printed) 


C,S. EIrvironmental Prutet:tion Agency 

By: tadll~..1!1L/i.~rp:'j................... Date:.

Beverly H. Banister, iIector 

Air, Pesticides & Taxies 


Managemeni Division 

Region 4 


APPROVED AND SO ORDERED this r dayof ~}yy: ,2010. 

susanr.k:;=A.· ~ 
Regional Judicial Officer 
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CERTIFICATE OF SFRVrCE 

I hereby certify that I have this day served a true and rorrel.~t copy ofthe foregoing 

Consent Agreemet)t and Final Order, In the Matter of Nvn;lar Clarksville Inc.. Docket 

No. CERCLA 04·2011·2006(b), on lhe parties l],ied below in the manner indicated: 

Caron B. Falconer (Via EPA's internal mail) 
U.S. EPA, Region 4 
61 Forsyth Street 
Atlanta. GA 30303 

Robert Caplan (Via EPA's internal mail) 
U.S. EPA Region 4 
Office ofEnvironmental Accountability 
61 Forsyth Street 
Atlanta, GA 30303 

Mr. Kevin Cook (Certified Mail· Return Receipt Requested) 
Superintendent Environment 
Nyrstar Clark.'lVilie Inc. 
1800 Zinc Plant Road 
Clarksville. Tennessee 37041 

Date: Il~ 9-10 
Patrida A. ullock. Regional Hearing Clerk 
United States Environmental 
Protection Agency, Region 4 
Atlanta Federal Center 
61 FQn>yth Street. S. W. 
Atlanta, GA 30303 
(404) 562·9511 
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________________________ _ 

EPA ACCOUNTS RECEIVABLE CONTROL NUMBIlIl FORM • 

TO 8E COMPLETED !IX DIE OI!lG!NAT!NG omcE: 
. iAflaitb a~.ru.I'IDII""" aallnMOooitlel ....... ta~ 

_r..._~ ....,sa_u_n_d:l._W_i_ls_",,___-:-:=::-_______ '" _---':!!,I.I..b..IIll!\J.l_ 
- \~) (Dace) 

,...___~R~.g~i~o~n__ __u;n.=.~_~____________4~._o~R_c~._o_EA a(404)~9~04 
(orn..) \ \T_lOp )_J_o..torIC__ I'\;-l 

A&IIII .. i.......~AcII $o USAOcou..EC'tS ~ FMO COlUCTS PAYMIi:I<T 

o .-.....lIIIIIaJ·.,..._·........ 

o 

SeaIt widlld -'1:... 

i"NIMIIIIIl Wilt: biI 

0"""- o O'elJl...BIIIIIIiI·C_P'adaltt_,....... 

o 

o ThIll tr • ..,.1A... 

Tho c_....... No',,1 ., __-I.a~<f..!;.;frILQ~'\1.I.r:I.r&~I:.:.I_;}Oz.::.'(1/;:::,:,;(:,:;:.,i___________ 

n.S~~~~N.-n 

..,;;; 
,'sc..tnl~TheIl'MSA, • 1iIIai. ... , ____________lJaoo.______• 

MS'I'IWBllm 

A. ltIJJlCL\Lo....CIItIIIMt"...,............."••"..,... .,tki'INtU..ftlJlICW. 0IlDQ

.l:bMIfI"~ lilt 

I, OrI.....ome. (1Ai3--..­E.. "'A Eafw I SecttiM D ... I I f'nIpatI om.I,),,! ,et,,-..1Utt IMl 
p.o. ....7ft!. I j .. f'nIIUIIStat.2 

Wed' ...o.c. ZIIM 

I. 0.'\1 :I..0tIkt--""" 

I 


